
as uterus transplantation (8) and tissue engineering (9, 
10) will likely pave the way for many more patients 
to overcome their infertility in ever greater numbers 
in the foreseeable future, although such practices do 
entail numerous ethical (11-13) and moral quandaries 
that need to be addressed (14-17). 

The management of infertility is a medical process 
requiring a well-defined path of diagnosis and treat-
ment, which cannot be limited to the mere restora-
tion of procreative capabilities (18). In that regard, it 
is incumbent upon doctors and specialists to provide 
their patients with all the information needed to make 
a fully informed decision and gain awareness as to the 
many complexities inherent in such therapeutic op-
tions (19, 20). 

ART for same-sex couples: a contentious and 
polarizing issue

These techniques may in fact also entail gamete 
donors or surrogate mothers outside the couple, and 

Introduction

Medically assisted procreation (MAP) tech-
niques have undoubtedly enabled countless people to 
fulfill their procreative potential. There is no denying 
that couple infertility can severely affect the lives of 
those involved, estimated to be between 48 million 
couples and 186 million individuals globally and of-
ten causing distress, frustration and spousal issues (1). 
Assisted reproductive technology (ART) has substan-
tially evolved over the years, and ART techniques are 
among the most valuable and consequential scientific 
achievements of modern times. ART has in fact made 
it possible for couples to achieve parenthood despite 
a condition of infertility, which used to be considered 
unsolvable, and to even postpone parenthood and 
somehow overcome age-related limitations through 
the cryopreservation of gametes or even embryos (2, 3). 
Female infertility can be caused by uterine factors (e. g. 
absolute uterine factor infertility, AUFI (4)) or major 
complications damaging reproductive organs during 
previous pregnancies (5-7). Innovative practices such 
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for that very reason they have led to a rather polarizing 
debate concerning the issue of same-sex parenting and 
its compatibility with the fundamental principles en-
shrined in art. 2 of the Italian Constitution, centered 
around inalienable individual rights, with particular 
regard to the dignity of the pregnant woman and of 
the minor born through such controversial techniques. 
It is worth remarking that although Law no. 40/2004 
has banned surrogacy and made it a criminal offence 
(Article 12 paragraph 6), it did not deal with the ex-
tremely contentious issue of recognition of children 
born through surrogacy abroad and the legal registra-
tion of their birth certificates by Italian authorities 
(21-24). 

Hence, given the lack of any targeted legislation 
in that respect, and in light of the proliferation of 
transnational surrogacy agreements, it was the judges 
who intervened to decide whether to grant legal rec-
ognition to the surrogacy agreements established 
abroad, via the verification of steady family connec-
tions (25, 26).

 As far as surrogacy is concerned, the Constitu-
tional Court has repeatedly stated that it constitutes 
an intolerable offence, a blot on women’s dignity, since 
it exploits their social and/or economic vulnerabilities 
thus deriving them of self-determination and ability to 
make free choices. As part of the recognition of social 
parenting determined by surrogacy, the Constitutional 
Court has always taken a stance that prioritizes the 
children’s best interest in their relations with the in-
tended parents. The core principle of the children’s best 
interest is now fully acknowledged by the he United 
Nations Convention on the Rights of the Child, in 
addition to art. 24 of the EU Charter of Fundamental 
Rights, and must be understood as the solution that 
best guarantees, from a moral as well as material per-
spective, the best “care of the child” (27-31). 

Therefore, the intended parents’ sexual orienta-
tion is irrelevant, provided that they have shared the 
parenting project from the beginning with day-to-day 
dedication and commitment, and that the surrogacy 
procedure was carried out in a country where the prac-
tice is lawful. 

How to identify the child’s best interest?

The child’s best interest consists in obtaining legal 
recognition of de facto family ties with the intended 
parents who have chosen to share the parenting pro-
ject. By virtue of these ties, the minor is a member of 
that community of affections, even if made up of ho-
mosexual partners, because the couple’s sexual orienta-
tion is not a parameter on which to base the suitability 
to assume parental responsibility. The Constitutional 
Court judges fully acknowledge the right to parent-
hood, and focus instead on the right of the child so 
that the intended parents’ duties are legally outlined 
and identified. Such parental duties and responsibili-
ties are in fact essential in upholding the child’s best 
interest. According to the Court’s line of reasoning, 
the children’s best interest is only served if they have an 
opportunity to be raised by the couple who shared the 
parenting project from the very beginning, constantly 
nurturing and developing it, and thus effectively exer-
cising parental responsibility.

In 2021, the Constitutional Court once again in-
tervened on the subject with two rulings, n. 32 (re-
lating to a case of double maternity) and n. 33/2021 
(a case of double paternity), in which recognized that, 
to date, the degree of protection for children born 
through MAP techniques is inadequate (32).

 In judgments n. 221/2019 and n. 230/2020, the 
Court limited itself to reiterating that the legislator 
could decide whether to legislate on the matter of 
same-sex parenting, since the Constitution does not 
prevent it. With the 2021 judgments, the Court has as-
serted in no uncertain terms that a legislative interven-
tion is a duty of the lawmakers, and the continuation 
of this sort of legislative stalemate is no longer toler-
able, because the minor’s interest must be upheld and 
protected at all times. In these judgments, the Court 
has laid out possible solutions meant to guarantee the 
interests of children which the legislator, at the time 
of the enactment of the law, should take into account.

In cases of children born through heterologous 
fertilization in female homosexual couples, the Court 
has spelled out several solutions, e.g. a revision of the 
provisions regarding the recognition of the child in 
order to introduce the standard of “intentional adop-
tion”, and a radical intervention on the regulation of 
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 Instead, an effective and speedy adoption proce-
dure is needed that fully recognizes the filiation bond 
between the adopter and the adopted one, even after 
birth and following a concrete verification by the judge. 
According to the Constitutional Court it is preferable 
that the child may benefit from a special, specifically 
tailored adoption procedure, which must be devised 
and enacted by the national legislature.

Conclusions 

The Constitutional Court judges firmly believe 
that the intervention of the legislator can no longer 
be deferred. However, unlike the end-of-life Cappato 
case (37), they have not set a deadline within which 
the lawmakers should intervene, but have merely urged 
them to enact targeted legislation.

Should the lawmakers fail to live up to their re-
sponsibilities in that regard, the state could be held 
liable in a court of law, and monetary compensation 
for the child could be granted. Such a possible future 
scenario should constitute a further element of moti-
vation for legislators to finally and decisively deal with 
the issue. In no way should the court’s prodding affect 
the legislative branch’s autonomy when devising and 
establishing the methods through which protection is 
to be granted to the children born through surrogacy 
abroad.
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